STATE OF MAINE SUPERIOR COURT

AROOSTOOK, ss, DOCKET NO.AROCD-CR-2019-40973
STATE OF MAINE
- ORDER ON DEFENDANT'S
Vs, MOTION FOR DISCOVERY
and/ or DISMISSAL
BOBBY NIGHTINGALE
Defendant

The Court conducted a ZOOM ilearing on the Defendant’s Motion for Discovery
and/or Dismissal on August 4, 2022, Assistant Attorneys General Robbin and Blam
represented the State. Attorneys Tebbetts, Randall, and Paradie represented the
Defendant. The Defendant was also present by ZOOM. Although the parties were
afforded the opportunity to present witness testimony and other evidence, both sides
elected (o proceed with a nontestimenial hearing. After review of the pleadings related

to the Motion, the assertions of counsel, and oral argument;, the Court finds and ORDERS,

as follows:

The attorney-client privilege is not derived from the Constitution. However, a
violation of ’ché privilege may implicate the Sixth Amendment right to counsel. For
adequate legal representation, there rﬁust be a secure avenue for full disclosure of the
facts and circumstances by the client io the attorney. When a defendant is held in jail,
there is ofien little or no feasible __r;\ltelg;tative to communicating with his or her attorney
by telephone.

Hete, the Defendant has been held in custody awaiting trial. e was initially at

the Aroostook County Jail from August 17, 2019 to December 4, 2019, Thereafter, the

ettt o




Defendént has been at the Cumberland County Jail for the time period relevant to this
decision. Detective Gregoty Roy of thez Maine State Police was tasked with reviewing the
Defendgnt’s recorded phone call f;flom_j,;lhe jails. Asnoted by the defense at the hearing, it
is common for defendants to make hundreds of phone calls while awaiting frial or
release. . Roy estimates that he listened o neaxly 100 hours of calls of the Defendant. If
the calls; included any statements ;elew;_;_‘ant to the investigation, he would make a note of
the date oridentification numbet of the éall and report the information in his continuation
report, While reviewing the recordings, Roy heard a portion of two calls that may have
involved the Defendant and attorney Tebbetts or a member of attorney Tebbetts” staff.
Upon encountering those calls, he immediately stopped listening to the calls. Roy
conten&és that what he heard before shi &ting off tI{e recording in both instances was what
he Woufd characterize aslprelirrﬁr:\ary,.;;'mall talk, ‘I'—Ie claimed that he viewed the calls as
isolated mistakes of attorney/ cli;e'nt calls being tecorded rather than it being part of a
standar'e‘:i practice to vecord those Ealls,i‘ :Ray made no note of the calls in any report at the
time he heard those portions of those czlxalls or there;fter. Roy did not immediately disclose
to the prosecutors on the case that he had heard a portion of the calls between the
Defendant and what may have been aftgorney Tebbetts or a member of attorney Tebbetts”
gtaff.

Sometime later, Roy became av\:fare through a media report that recording calls
betweei; attorneys and clients frm;m jaii.; is suspected to be a widespread issue rather than
anomaIi!es. Roy immediately cont.acteéf the Assistant Attorney General handling this case

and informed her of the two calls that he reviewed up to the point he suspected it may

i, ’




have involved attorney Tebbetts or a member of attorney Tebbetts’ staff. FHe relayed to
the Assistant Attorney General that ore of the two calls was in the batch of calls recently
forwarded to him by the jail and the other one was in a prioy batch that he had reviewed
“some weeks earlier,” See, Roy Affldavit af 4.

The State and defense enga_ged{lh discussions about this issue in May of 2020. An
agreement was reached that the Attorney General’s Office would not review the recorded
calls and would forward all call secordings to the defense so that they coui& be reviewed
for possible confidential communications, The State has also taken the additional
precaution of not listening to any of the Defendant's jail calls since the issue was
identified in May of 2020, All of the recorded calls at issue were provided to the defense
in July of 2020,

’11.i1e Defendant has filed a motion for d]‘sc'overy and/or dismissal dated July 5,
2022, In his motion, the Defendant assfr;rts that law enforcement officers listened to “one
or more phone calls between Defenda;.it and his attorneys.” The Defendant made clear
at the heating on the motion that he is;;claiming that the refusal or failure of the State to
disclose what specific phone calls were heard and what specz'ﬁ'c conversations were heard
is a violation of the automatic discowﬁgry rule set forth in the Maine Rules of Unitied
Crim'u’x;ﬁ Procedure at Rule 16, The Dgé'fendant is not conteﬁding that the State engaged
i an intentional effort to record and yaview telelghone calls between the Defendant and
his attofneys.

The State cont‘ends that the issue in this matter was (;.reated by the negligence of

the defense attorney, The Cumberland County Jail has a protocol to allow attorneys to




register their phone number “before an Inmate (Client) calls them, this allows for the calls

not to be recorded.” hitps://www.cumberlandso.org/ 228/ Inmate-Telephone-Tablets,
The defense concedes that the attorney’s phone number was not registered with the
Cumberland County Jail, The defenss maintains that this is due to the attorney being
unaware that the client was transferred to the Cumbexland County Jail from the
Aroostook County Jail.
Rule 16(a)(1) provides:
“The attorney for the State shall provide as automatic discovery all matters set
forth in this subdivision that are within the possession or control of the attorney
for the State; The obligation of the attorney for the State extends to matters within
the possession or conkrol of any member of the attorney for the State’s staff and of
any official or employee of this State or any political subdivision thereof who
regularly reports or who, with reference to a particufar case, has reported to the
office of the attorney for the State.”
Included s “any written ox recorded statements and the substance of any oral statements
made by the defendant” MR, Lnif, Crim.P. 16(a)(2)(C). The recorded calls from the jail
by the Defendant are clearly within the scope of the material that the State must provide
to the defense. In this matter, there is no contention that the actual recordings of all of
the calls have not been provided. What is at issue is that the State agent, Detective Roy,
did not disclose what exactly was heard or what specific calls were listened to. The State
has failed to produce this informatior{,'due to the fact that it does not exist, Roy ceased
listening to the calls immediately ‘wheb; he realized it may 1j__ave involved an attorney or

attorney"s staff member, Although 51, is curiof;s that there was no documentation

reflecting that an attorney/client call was included in the recorded calls, there was no




evidence presented at the hearingA that there existed at any time any form of
documentation that was created and not being provided by the State.

Asit 1;elates to the alleged (iisco:'ery viola’-fi‘on, the defense has failed to show that
the attomey(s) for the State have falch to fully comply with Rule 16. There may be cases
that mvolve facts such that sanctlonf should be Imposed to deter any impermissible
mfmngemenl: on a Defendant’s ught to counsel but this is not such a case, The record
reflects that this matter involves a s:tfuatxon more akin to an inadvertent disclosure.
Prudent steps were promptly taken by the prosecutors to address the inadvertent
disclosuve, Seg, Corey v. Norman, Hanson & Delroy, 1999 ME 196, P19, 742 A.2d 933, %41,
Me, Rules of Prof’l Conduct 4.4.

In light of the foregoing, thé Defendant’s motion for discovery/dismissal is hereby

DENIED.

Date: _‘3/&/;?55??\ ) %/M

Tustice, Maine Superior Court




